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(3) You may not deduct the costs of
gathering systems and other produc-
tion-related facilities.

(d) Allowable operating expenses in-
clude:

(1) Operations supervision and engi-
neering;

(2) Operations labor;

(3) Fuel;

(4) Utilities;

(5) Materials;

(6) Ad valorem property taxes;

(7) Rent;

(8) Supplies; and

(9) Any other directly allocable and
attributable operating expense that
you can document.

(e) Allowable maintenance expenses
include:

(1) Maintenance of the transportation
system;

(2) Maintenance of equipment;

(3) Maintenance labor; and

(4) Other directly allocable and at-
tributable maintenance expenses that
you can document.

(f) Overhead directly attributable and
allocable to the operation and mainte-
nance of the transportation system is
an allowable expense. State and Fed-
eral income taxes and severance taxes
and other fees, including royalties, are
not allowable expenses.

(g) To compute costs associated with
capital investment, a lessee may use
either paragraphs (h) and (i) or para-
graph (j) of this section. After a lessee
has elected to use either method for a
transportation system, the lessee may
not later elect to change to the other
alternative without ONRR approval.

(h)(1) To compute depreciation, you
must use a straight-line depreciation
method based on either the life of the
equipment or the life of the geothermal
project which the transportation sys-
tem services. After you choose the
basis for depreciation, you may not
change that basis without ONRR ap-
proval. You may not depreciate equip-
ment below a reasonable salvage value.

(2) A change in ownership of a trans-
portation system does not alter the de-
preciation schedule established by the
original lessee-owner for purposes of
computing transportation costs.

(3) With or without a change in own-
ership, you may depreciate a transpor-
tation system only once.
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(i) To ~calculate a return on
undepreciated capital investment, mul-
tiply the remaining undepreciated cap-
ital balance as of the beginning of the
period for which you are calculating
the transportation allowance by the
rate of return provided in paragraph
(k) of this section.

(j) To compute a return on capital in-
vestment in the transportation system,
the allowed cost will be the amount
equal to the allowable capital invest-
ment in the transportation system
multiplied by the rate of return deter-
mined pursuant to paragraph (k) of
this section. There is no allowance for
depreciation.

(k) The rate of return must be the in-
dustrial rate associated with Standard
& Poor’s BBB rating. The BBB rate
must be the monthly average rate as
published in Standard & Poor’s Bond
Guide for the first month for which the
allowance is applicable. You must rede-
termine the rate at the beginning of
each subsequent calendar year.

(1)(1) For new transportation facili-
ties or arrangements, base your initial
deduction on estimates of allowable
byproduct transportation costs for the
applicable period. Use the most re-
cently available operations data for the
transportation system or, if such data
are not available, use estimates based
on data for similar transportation sys-
tems.

(2) When actual cost information is
available, you must amend your prior
Form MMS-2014 reports to reflect ac-
tual byproduct transportation cost de-
ductions for each month for which you
reported and paid based on estimated
byproduct transportation costs. You
must pay any additional royalties due
(together with interest computed under
§1218.302 of this chapter). You are enti-
tled to a credit for or a refund of any
overpaid royalties.

§1206.360 What records must I keep to
support my calculations of royalty
or fees under this subpart?

If you determine royalties or direct
use fees for your geothermal resource
under this subpart, you must retain all
data relevant to the determination of
the royalty value or the fee you paid.
Recordkeeping requirements are found
at part 1212 of this chapter.
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(a) You must be able to show:

(1) How you calculated the royalty
value or fee you reported, including all
allowable deductions; and

(2) How you complied with this sub-
part.

(b) Upon request, you must submit
all data to ONRR. You must comply
with any such requirement within the
time ONRR specifies.

§1206.361 How will ONRR determine
whether my royalty or direct use
fee payments are correct?

(a)(1) The royalties or direct use fees
that you report are subject to moni-
toring, review, and audit. The ONRR
may review and audit your data, and
ONRR will direct you to use a different
measure of royalty value, gross pro-
ceeds, or fee, whichever is applicable, if
it determines that the reported value,
gross proceeds, or fee is inconsistent
with the requirements of this subpart.

(2) If ONRR directs you to use a dif-
ferent royalty value, measure of gross
proceeds, or fee, you must either pay
any royalties or fees due (together with
interest computed under §1218.302 of
this chapter) or report a credit for or
request a refund of any overpaid royal-
ties or fees.

(b) When the provisions in this sub-
part refer to gross proceeds either for
the sale of electricity or the sale of a
geothermal resource, in conducting re-
views and audits ONRR will examine
whether your sales contract reflects
the total consideration actually trans-
ferred, either directly or indirectly,
from the buyer to you for the geo-
thermal resource or electricity. If
ONRR determines that a contract does
not reflect the total consideration, or
the gross proceeds accruing to you
under a contract do not reflect reason-
able consideration because of mis-
conduct by or between the contracting
parties, or because you otherwise have
breached your duty to the lessor to
market the production for the mutual
benefit of the lessee and the lessor,
ONRR may require you to increase the
gross proceeds to reflect any additional
consideration. Alternatively, for Class
I leases, ONRR may require you to use
another valuation method in the regu-
lations applicable to dispositions other
than under an arm’s-length contract.
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ONRR will notify you to give you an
opportunity to provide written infor-
mation justifying your gross proceeds.

(c) For arm’s-length sales, you have
the burden of demonstrating that your
contract is arm’s length.

(d) ONRR may require you to certify
that the provisions in your sales con-
tract include all of the consideration
the buyer paid you, either directly or
indirectly, for the electricity or geo-
thermal resource.

(e) Notwithstanding any other provi-
sion of this subpart, under no cir-
cumstances will the value of produc-
tion for royalty purposes under a Class
I lease where the geothermal resources
are sold before use be less than the
gross proceeds accruing to you.

(f) Gross proceeds for the sale of elec-
tricity or for the sale of the geo-
thermal resource will be based on the
highest price a prudent lessee can re-

ceive through legally enforceable
claims under its contract.
(1) Absent contract revision or

amendment, if you fail to take proper
or timely action to receive prices or
benefits to which you are entitled, you
must pay royalty based upon that ob-
tainable price or benefit.

(2) Contract revisions or amendments
you make must be in writing and
signed by all parties to the contract.

(3) If you make timely application
for a price increase or benefit allowed
under your contract, but the purchaser
refuses and you take reasonable meas-
ures, which are documented, to force
purchaser compliance, you will owe no
additional royalties unless or until you
receive additional monies or consider-
ation resulting from the price increase.
This paragraph (f)(3) will not be con-
strued to permit you to avoid your roy-
alty payment obligation in situations
where a purchaser fails to pay, in
whole or in part or timely, for a quan-
tity of geothermal resources or elec-
tricity.

§1206.362 What are my responsibilities
to place production into marketable
condition and to market produc-
tion?

You must place geothermal resources
and byproducts in marketable condi-
tion and market the geothermal re-
sources or byproducts for the mutual
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